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Some theses for the relationship between law and politics

l. Introduction

In the Georgian legal space, the issue of the relationship between law and politics, including equilibrium,
is less elaborated. From the future scientific-practical point of view of constitutional law, the definition
of this relationship, identification of problems and ways of solving them are of great importance. Law
and politics, taking into account the extent and effectiveness of their intersection and influence, are
formed as an independent institution. Discussing the relationship between law and politics will always
be incomplete and inexhaustible as the space of their mutual influence is infinite.

In the system of separation of powers, the struggle between law and politics, starting from law-making,
manifests itself in many directions and produces various results. Accordingly, the present publication will
not have the ambition to fully explore theoe relationships. We will try to touch on several fundamental
theses in order to find out what is the purpose and result of their interaction and impact; Where can their
limit of interrelation reach? For this purpose, we will use comparative legal, empirical and analytical, as
well as teleological research methods.

Il. The Foundational Dilemma: Constitution Between Law and Politics

Human development gave rise to the demand for justice in public relations, which was the result of
the rejection of injustice. Therefore, justice, like the establishment of the state, is a political decision.
Therefore, politics and law coexist and what is disputed, is the boundary between the two. The political
branches of the government have their own political interest in relation to the activities of the court,
starting with its formation and continued with powers. «The intention of legality in public affairs (which
is directly related to the development of the idea of constitutionalism and the rule of law) is a political
compromise in itself and it cannot be devoid of politics; On the other hand, politics separated from law
would be unjust. “!

The existing mixed model of the formation of the Constitutional Court in Georgia includes a political
component. In particular, it envisages the parity involvement of different branches of the state government
(as, for example, in Italy and Ukraine), thereby adhering to the principle of pluralism. Protection of this
component «reduces the risks of the Constitutional Court being influenced by the centralized political
will.»2 The legal-political compromise embodied in the Constitution makes it clear that law exists within
the framework of politics, with the function of protecting freedom from force. The freedom to create
politics is limited by justice, politics must be fair. In this sense, law has «predominant power over
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politics».> On the other hand, law without political will does not contain concrete decisions. In both
cases, the state would be essentially abstracted from a human and would not be able to justify its
purpose.

Due to the close connection between law and politics, the concept of the rule of law implies their mutual
autonomy, but not their separation. The government of the state is politics, and the state is beyond
the law, a fiction and in reality — a force/power. In the dynamic and evolutionary struggle of politics
and law, the absolutization of the state, its management mechanism (power) with the political will,
as a fair alternative, required the spatial fettering of human freedom. This struggle is dynamic, it is
characterized by competition from law to politics (politicization of law) and from politics to law
(restricting politics with law).

Law and politics coexist and develop together. The natural conflict of politics and law, within the
framework of separation of powers, requires regulation in the constitutional bed with minimal political
losses. The need for the balance of their relationship gives rise to the principle of binding politics with
law, fixes the balance between them and adds the legal essence to the state. In the concept of a modern
legal state, the binding of political creation by law and the division of power* is a constitutional principle,
but if politics is integrated into law without limits - without restraining factors, then the experiences of
feudalism, early capitalism or Bolshevism, theocracy, or modern Russia have shown us that law under
the guise of positivism is only political (It will not be a tool of coexistence, but of coercion), as a «tool for
the formation of political will».°

From this point of view, in the assessment made according to his belief, there is nothing to argue,
when V. Lenin stated that law is only a tool for the protection-dominance® of that political regime, which
has decided to dominate one space independently of compromise. Even in modern non-democratic
regimes, law is politically instrumentalized. The democratic constitution structures political relations; It
defines the structure and procedure of formation of political will,” which cannot be opposed to law even
in the form of popular sovereignty.

If this happened, then the rational balance between private and public interests, as well as between the
government and the rights of its subjects, would be violated. In the conditions of democracy, the political
procedures determined by the constitution establish the balance conditions between the will of the
majority and the rights of the minority. Appealing to popular sovereignty by the will of the majority would
justify not only the totalitarian regimes of the past, but also the contemporary regimes of Khomeini, the
Taliban, and the Russian nationalistic regimes.

Constitutionalism tames the unlimited, absolutized (justified only by popular will) democracy, because
the objective protection of the minority, political justice is necessary. Therefore, for the sake of political
justice, the Constitution «restricts political actions»® within its (legal values) scope - it establishes the
normative limits of political activity, thereby subjecting the political process to inexorable justice. Law
is the limit for politics, over which the political will coming from the sovereignty of the people cannot
dominate.
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Contemporary democratic constitutions, in order to protect political creation from possible arbitrariness
and disproportionate interference® in freedoms, make it within the framework of the principle of separation
of powers. That is why the formation of political will is structured in constitutions. The Constitution, within
its framework (unity of legal values), «restricts political actions»'° for this very purpose - «establishes
the normative limits for possibilities of politics.» " Only through the justice can any type of politics
ensure the protection of human freedom and, on the other hand, achieve the public integration and
development. In this sense, law has «predominant power over politics».'> The constitution provides the
possibility of defining policy by legislation (within this framework, the freedom of political institutions),
on the other hand, it defines the scope of human freedom, which is protected from the penetration of
political will.

Overall, Constitution provides the ability to determine policy through legislation and at the same time (by
defining the scope of interference with liberty), protects individual freedom from interference by political
will. The justice of politics should not be abstracted from a person, it should be implemented in reality
by observing the constitution. Based on this principle, the constitution acts as a deterrent. It has long
been unimaginable for the state machinery to function outside of judicial control. '* By interpreting the
Constitution, the Constitutional Court will «establish the framework that the Constitution provides for the
political process.» '

A constitution, like a state, is a political decision/convention. Thus, the constitution is a kind of statement
of consent of the people of the corresponding state («We, the citizens of Georgia... declare this
constitution»'®), a normative declaration, even an ambition. Even in the rule of revision of the constitution
(universal-public review of the constitutional law amendment) there is an obligation to take into account
the will of the people. Therefore, the constitution is a compromise contract concluded between political
forces, beyond which political decisions are declared inadmissible in a society. It is not a development
plan, but determining what is not allowed, regardless of political will (neutral); it is a limit to political ac-
tivity. Since the constitution structures the conduct of politics, it also lays the foundation for the friction
between law and politics, it establishes the rules of the friction (puts it within the rules/boundaries).
Therefore, the state is a decision of a political essense, but a legal category in its form.

Within the state, law and politics are two independent but not mutually sterile categories. They co-exist
with each other, because the parliament establishes legislation through a political measure - by passing
a law, and the law is a form of policy determination. In a material sense, the law is a political decision,
it has a political content. However, the law is not a mere means of packaging the content (political
decision). Therefore, politics alone is not the creator of law. On the contrary, it is a subject to the notion
of justice. That is why the law is not a simple means of packaging the content (political decision), but an
instrument and limit for the implementation of a fair policy.

In the space of law, and in this case — a public law, we cannot ignore the fundamental component of
the relationship between the law and morality. The genesis of justice obviously originates from morality.
«Ancient and medieval systems are structurally characterized by a close connection between law,
politics and morality.» '® According to some opinions, «a democratic legal state with a positive boundary
between legality and morality departs from the pre-modern state of justice, for which law and morality
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were still the same.» '7 However, we consider, that in the contemporary legal state, morality has been
integrated into law. Human rights did not replace justice, '® it developed with integration in the right
addressee. The addressee of the law is a person with an inalienable right to its realization and well-
being. That is why even today, something morally unjustified, cannot be legally justified.

Especially in the period after the Second World War, it was in a kind of struggle between politics and
law that the «influence of moral decisions on judicial justifications» increased'®. The members of the
Constitutional Court of Georgia - Irine Imerlishvili, Giorgi Kverenchkhiladze, Maya Kopaleishvili and
Tamaz Tsabutashvili - discussed this issue at the Plenum of the Constitutional Court of Georgia on
the December 29th of 2017, regarding the decision N3/7/679 (LLC Broadcasting Company Rustavi 2
and LLC «TV Georgia» against the Parliament of Georgia): «The Constitution establishes the rule and
standard of fair behavior, ensures that a specific norm will not be applied arbitrarily, should not create
the possibility of the law enforcer limiting the right protected by the constitution on the basis of his/her
personal views on justice or morality.» 2 That is, morality should be considered as a solid category
developed (established) in the public domain. Therefore, the court also noted that «in order to assess
the immorality of an action, it is first necessary to determine whether a particular action is contrary to
the fundamental principles and values that society has recognized as binding by enshrining them in the
Constitution and other fundamental laws.» 2!

As we mentioned, politics is a product of creativity/activity. Creativity is decision based on intelligence
and information, as a matter of taste/choice. Therefore, law does not have the function of evaluating a
taste/choice. It can cancel/stop a political decision only on the edge of injustice. Therefore, the politically
subjective and (by appealing to the protection of major national values) manipulative integration of
morality into law is a tool for the creation and protection of a non-democratic regime. This is how the
state penetrates the freedom of an individual.

Therefore, we cannot agree with the position that «a politically desirable case is also legally permissible».
This is a case of instrumentalization of law to serve political purpose. Therefore, «political rule is justified
only when its claim is democratically legitimated and legally limited.» Law and justice are interdependent.
The norm of law justifies its existence morally with the idea of justice.

Therefore, we cannot agree with a proposition that «something politically desirable is also legally
permissible».?? This is a case of instrumentalization of law to serve political purpose. Thus, «political
rule is justified only when its claim is democratically legitimated and legally limited.» 2 Law and justice
are interdependent. The norm of law justifies its existence morally with the idea of justice. 2

The burden of justice is too much for one particular institution of a government. Under conditions of
separation, in the scheme of mutual control and restraint, measures of political justice are manifested
in specific powers. «Mechanisms of checks and balances exist to tame the political authorities,
however, they are also a powerful tool in the hands of Constitutional Courts against the political powers.
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Politicaland legal aspects are essential for the mechanism of deterrence.» # That is, in the system of
division of power, both political and legal components coexist with the deterrence function, where the
motivation between them cannot be mutually sterile. So, for example, apart from the veto, the power to
dismiss is not purely political. In this case, what should a political position devoid of a sense of justice
mean? Doesn’t the impossibility of creating a government by the parliament create a sense of lack of
legality in citizens? This is what gives us the reason to think that law and politics are organically always
connected with each other; It is impossible to separate them sterilely by demarcation lines, in any case.
Simply, the constitutional mechanisms should create democratic opportunities to prevent injustice from
being introduced into politics (with expedient justification).

lll. The influence of politics on institutional choice

The fact that politics is characterized by a tendency for intervention in law is also demonstrated by the
constant struggle regarding the specific variations of the distribution of power and the extent (balance)
of the distribution. This severity characterized the entire post-socialist constitutional processes, where
unity was sharply contrasted with efforts to aspire to one-man rule and, on the other hand, endeavors
of its avoidance.

The dynamics of the power division models also played a role in the development of the concept of
restriction of politics by the law. Overall, in this dynamic, since the second half of the 20th century,
covering the risks of the fragility of the parliamentary system, the dominance of the executive power
was highlighted. However, it has reached a high point in various forms. Not only the vicissitudes of the
creation of the Fifth French Republic, but also the essential re-formation of the post-socialist countries
from the end of the 20th century is the evidence that the «clogged» parliamentarianism, based on
real or speculative fear, widened the way for presidential power - starting with the Turkmenbashis
constitution including the authorization of the Georgian budget (2004- 2013). The foundation of the Vth
French Republic itself was the establishment of the dominance of the executive power, which resulted
in limiting of the Parliaments authority.

From the last quarter of the 20th century, approaches were not uniform in determining the form of
transformation from totalitarianism to democratization. The relationship between the specific share of
the society and the state in the democratic transaction and general state governance was a dividing
line. In this regard, two worldviews were opposed to each other, % it was «a conflict between the two
basic values of the transition period - democracy and maintaining stability».?” Therefore, the institutional
choice took place within the struggle between the demands of collegial (parliamentary) and one-person
governance.

Both of them had their own political origins. A. Shayo consistently defends the position that the legal
essence of liberal constitutionalism lies in the self-limitation of the government, and the intervention of
state institutions in the democratic transaction is not effective. 2 As a result of this ideological struggle,
in accordance with the vision of the role of the state in social-political processes in post totalitarian
democracies, «the central issue was the struggle between the defenders of the presidential system and
parliamentarism».?° “According to the liberal view, the state is neutral as a whole [...] it should not inter-
fere in daily relations or the formation of the economy and should not define the goals of the nation.”3°
S. Holmes considers the active interventionist role of the state through regulatory measures to be the
guarantor of the stability of the liberal democratic regime. *' According to his position,democracy must
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be regulated by the state in order for it to be effective. 32 This is better ensured by a stable personalized
governmentthan by a collegial (parliamentary) government full of stability risks. A. Shayo, on the contrary,
believes that state interventionism, even for the noble purpose of liberal transformations, is a threat to
those changes, because the state government naturally and objectively always strives to increase its
role. He considers such approaches incompatible with the values of liberal constitutionalism. The first
approach implied the need for minimal state intervention in human freedom and the organization of
society, and the second implied the need for deeper intervention. 33

In accordance with the vision of the role of the state and government in social and political processes
in young post-totalitarian democracies, «in all transitional situations, the central issue was the struggle
between the defenders of the presidential system and parliamentarism.» 3* The «strong» presidential
government, explained by institutional stability, also required the promptness of reforms. This struggle
sometimes ended with an intermediate consensus, and we got mixed governments of different variations.
However, in the post-Soviet mentality based on the phenomenon of «strict power», there was still a
strong tendency towards centralism of the government. This led to the fact that in many places in post-
communism «the tendency of the absolute priority of the presidential power was dominant».3®

The personalization of government was mostly the choice of former communist officials (Azerbaijan,
Russian Federation, Georgia, Ukraine and all five Central Asian republics). The current dominant
political elites of these states considered a «strong» presidential republic as a necessary prerequisite
for a potentially successful state, and a parliamentary system as a synonym for a weak state. In post-
communist countries of the West, the choice of liberal parliamentarism was more stable. However, in
some cases, the communist nomenclature considered collegial parliamentary governance as the best
option for gaining the power again. Overall, due to the growing position of the executive bodies, its
relationship with the legislature was not always balanced and in fragile democracies, super-presidential
governments killed healthy competitive political processes. In some countries, this has had its role in
the unrestrictedness of politics, which also meant the transformation of the judiciary from controlling
to subservient. In order to ensure the policy, constitutional changes inconsistent with the principles of
constitutionalism were actively established. In this direction, the courts also played their role.

Providing V. Putin with 3rd and 4th presidential terms in Russia is an example of this trend. At the
beginning of 2020, the draft constitutional law on the abolition of presidential terms was initiated.
According to this project,with regard to V. Putin, his previous presidential terms would be canceled.
% According to the President, he would agree to the changes only if the Constitutional Court would
establish their constitutionality. 3 The court issued a 52-page decision within 2 days of receiving the
president’s request, allowing him to remain in office regardless of the expired presidential terms. *® In
the end, this decision was justified by appealing to the will of the people. At the referendum, 76.24% of
voters supported this constitutional bill. *°

In different cultures, value bases also precluded uniformity of institutional choices. On the whole, it
was difficult for democracy to penetrate into the consciousness burdened by totalitarian socialism, so a
large part of the countries of this space took the path of forming into post-totalitarian quasi-democratic,
authoritarian regimes. In addition, these regimes from time to time «used democratic methods to varying
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extents.» “° In modern super-presidential republics, unjust policies were successfully «legalized» in
various forms. These trends show that the process of breaking the totalitarian regime was so painful
that its withering effect spread over time. The formation of the new Europe today is the result of this.

IV. Does politics affect the real face of the constitution?

Due to its essense, the constitution is legalization of the political compromise,it is bringing the system of
political relations into the legal framework and setting the belts. It is the political content wrapped in a le-
gal package - bringing the political content of the state into the framework of the law, which allows us to
visualize the forms of the state. Whereas the politics is dynamic. Thus, it cannot be statically fixed in the
rules of law. It moves and pushes for development the system of measures against injustice — the law.

A constitution in a legal state is both a form of political consensus and, on the other hand, a form of «voice
of the supreme law».*' The constitution, as a product of political compromise, cannot be untouched by
further political processes. Their interaction provokes the constant development and expansion of law.
Therefore, the constitution maneuvers, adapts, develops and grows in the footsteps of social relations.
The adoption of a new constitution or its significant revision is the reaction of constitutionalism to major
social changes. Therefore, the policy is enshrined in the constitution as soon as it is adopted. Its material
essense is in the relationship of people with the state. Thus, the constitution is a product of politics.
Under the conditions of constitutionalism, this product represents a compromise.

Political passions within the framework of using law as an instrument often lead to assigning the function
of extending power to the constitution. In such cases, the constitution legislates the abuse of power by
the dominant political group, thus exceeding its real function. In the conditions of the dominance of one
political force, the constitution becomes a tool for authoritarian goals, as it was, for example, in the form
of the amendments of February 6, 2004, Georgia. Authoritarianism is served by the constitution of all
modern non-democratic regimes, whereas ,Constitutional® means ,based on people’s participation®. 42
In the conditions where the constitution is not a compromise of the main socio-political groups, it cannot
justify itself. Therefore, “the Constitution deserves its name only under the conditions of a legal state”.*®
The constitution, as a bulwark of the government, must resist and restrain political arbitrariness. It is
due to the struggle with politics that the constitution actually “becomes what it makes its life.” ** At the
same time, empirical observations reveal that the goal of power expansion does not achieve the final
result - it cannot protect the regime to an absolute degree. On the contrary, it always brings bad results.
Today, Russia’s widespread neo-imperialist aggression over the years is an external manifestation of
the protection-development of injustice within the country, exactly as it happened in fascist Germany
and the Bolshevik USSR. Constitutional development should not lag behind the development of society,
it should not become a servant, otherwise it will always become an instrument of political power. It is in
itself a totality of values. That is why it should be ahead of political processes and set public value (and
not specific economic) goals. These bilateral relations are manifested both in political relations and in
contradiction between those relations at a judicial level. The conflict of politics and law is inevitable in
the context of the dynamics of social relations. Otherwise, both would be at odds with each other and
the goal of promoting the possibility of human well-being. Modern constitutionalism and the legal state
within its framework are the result of the constant coexistence and development of conflict between the
aspiration to political arbitrariness and the principle of its justice. It is the balance between them that
“belongs to the foundations of the legal state”.*> “The connection between liberalism (individual freedom
rights) and democracy (people’s self-determination) is an essential characteristic of modern constitu-
tionalism.” 46
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The matching of the system of governance and, accordingly, the scope of government, control of public
authorities, elements of direct democracy with the system of governance, introduction of institutional
mechanisms for territorial arrangement and human rights protection represents the biggest political
compromise. In order to protect these values, the mechanism of mutual restraint and balance puts
content in the system of division of power; It is this mosaic of interactions that gives life to the dynamism
of politics, among them, not only cooperation, but also competition, often including conflicts. That is
why the function of the constitution is not to allow conflicts between political branches and institutions
on political grounds. It allows the conflict in the political process, but establishes the mechanisms of
effective solution - with minor political losses. In the system of separation of powers, “only drawing the
demarcation lines of powers is not enough.”#” The political essense nourishes the separation of powers
and vice versa, politics needs rationalization. The right protected by the separation of powers is not an
end in itself. Freedom again serves the highest goal of human realization. In this goal, politics and law
coexist and nurture each other through competition and cooperation.

V. Tools of legality of politics

Political will and justice are in legitimate conflict with each other. However, depending on the goals of the
state, they also need a harmonized coexistence. Therefore, the task of regulating their relationship is
manifested in a number of social and political relationships structured by the constitution. Our reasoning
cannot reach its full scope. Therefore, in this chapter, we will consider the relationship between politics
and law in some forms and procedures of relationships, with a focus on the purpose of the subject and
for accurate conclusions.

1. Constitutional justice in politics and politics in constitutional justice

If it weren’t for the powerful resource of politics and the corresponding risks, the human mind would
not be able to find justice. This would leave the person without any means of protection. Thus, the
fundamental social function of law is to protect the individual from any coercion by being in a just
environment. This determines the principle of subordination of politics to justice. However, this principle
will be ephemeral and abstracted from people if the instruments of political justice are not institutionalized
by the constitution, including the mechanisms of its protection. At the same time, the dynamic struggle
between politics and law has always revealed a vital political interest in gaining superiority over law.
As we have indicated, based on the mentioned principle, the constitution stands before politics, in the
form of the supreme law system, with a restraining function. However, with the rights of the government
established by the constitution, the mechanisms of chaining and mutual restraint of the branches of the
government cannot be self-regulating and self-enforcing. The constitution and the whole system of con-
stitutional law are not sufficient to restrain politics, they cannot be realized by themselves. Due to the
natural tendency of the government to self-expansion, the temptation to disproportionately encroach
on rights for political reasons is natural, but not justified and acceptable. Therefore, in order to achieve
the goal of the restrictions set by the Constitution, it “needs an executor”.® The institutional means of
achieving this goal is the Constitutional Court, which discusses the legitimacy, usefulness and propor-
tionality of those restrictions. If the ruling majority violated the principle of neutrality of the Constitution
and integrated its own political views into the Constitution by ideologising them (within the framework
of its own political will, as for example in the totalitarian USSR), then even the Constitutional Court will
become powerless in terms of restraining political force. The Constitutional Court, as the defender of
the constitutional system, “will establish the framework that the Constitution envisages for the political
process”.*® It has long been unimaginable for the state machinery to function outside of judicial control.
Within this framework, the Constitutional Court examines the compatibility of politics with justice, it “fixes
the balance to be protected between political-ideological freedom and the impact of politics on rights.”°
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Bilaterally - the court must protect rights from politics and the space of freedom of political possibilities.
From this point of view, the latest practice of the Constitutional Court of Georgia is interesting. For
example, judge Eva Gotsiridze noted in a dissenting opinion on the acceptance of constitutional lawsuits
#1565, 1568 and 1569 for review on the merits: «Constitutional control could have been carried out in
the light of constitutional values and spirit, if not many obstacles - the political nature of the issue, which
makes the court’s intervention unjustified.» 5' Thus, the main reasons why the Constitutional Court
should have refused to accept the claims of the plaintiffs are related to the political nature of the issue
and the unreasonableness of the court’s intervention in it. The judge, in her dissenting opinion, uses in
one of her arguments the decision of the US Supreme Court on the case of Nixon v. United States, (506
U.S. 224 (1993), when it declined to review the constitutionality of the U.S. Senate’s impeachment ver-
dict against Nixon as the case was political, in essence. The Court held that the question was political
because it required an assessment of what was more appropriate - removing or leaving Nixon in office.
Accordingly, since there was no possibility of evaluating it by legal standards convenient for the court,
the court had to stand aside, because the exercise of judicial control over the verdict of the Senate, in
the given case, would violate the principle of separation of powers. 52 Therefore, if these lawsuits were
not accepted, we think that the law in the form of a court would directly bow to political will and expedi-
ency. With this approach, politics will become uncontrollable, thus it will reach the legalization of force.
As we mentioned, the determination of politics can only be controlled by the law. Accordingly, in the
part of accepting the lawsuit, the court shared the position of the plaintiffs that the court should accept
rejoinder “according to the assessment of how correctly the Parliament of Georgia used specific pro-
visions of Article 39, Clause 5 of the Constitution, which was the basis for the adoption of the disputed
resolution.” 5

It is extremely important to keep in mind that the Constitutional Court as a whole will deal with a
number of issues of political importance and content. These powers clearly demonstrate the role of the
Constitutional Court as a policy judge. In addition, there is no mechanism for revising the decision of the
Constitutional Court in another instance. Only the Constitutional Court itself is authorized to change the
standards of approach within the scope of consideration of other specific cases. And this is taking into
account the dynamics of law. Therefore, the effectiveness of the protection of rights neutralizes the risks
of negative influence of the policy, and is also the minimum fundamental prerequisite of a good policy;
Where the policy is successful - the right is protected as much as possible, while court is an instrument
of this balance.

In the political process of state management, the natural and legitimate conflict of political will and its
legality manifests itself in the activity of the court as well. This includes the use of the possibilities of
legal influence on the institutional mechanism of restraining the political governance. At the same time,
without the function of limitation, law would lose its function, and without this burden, The Constitutional
Court would exceed its role. That is why the practical operation of the principle of separation of powers is
in a kind of “dialogue mode” with the Constitutional Court; The Constitutional Court is based on the phi-
losophy of protecting the principle of separation of powers®. Therefore, the Constitutional Court, in the
name of the justice, should not disproportionately restrict the legislator, should not assume the role of a
direct positive legislator and should not absorb the space of freedom of political activity. The powers of
checking and limiting the constitutionality of the forms of policy creation (law, international agreements,
etc.) and political relations (including more abstract control), as well as the protection of human rights
and the constitutional principle of separation of powers, give the Constitutional Court a special power
to influence politics. Therefore, law and politics cannot be mutually sterile - “Constitutional courts play
an important political role when they decide on the constitutionality of political actions.”® Therefore, in
order to accurately measure the role of the influence of the Constitutional Court in the formation of the
political action, the extent of this influence must be determined. There is an opinion “that constitutional
justice is politics wraped in a legal form”.*® There are also balanced positions, which are based on an

51 Usdsmm37mmb Ld3MBLENEMEOM LsbsdsManmml §33M0lL 338 amEn®m0dol gsblbzs3zjdmnmo sbMo LajsMmnzgmmu
Us3MBLAENEMEOM LsbsdsManmml 2021 Femol 5 s3Momol N3/5/1565,1568,1569 LomJdm hsbsfaMmmsb ms3s3B0Madom. ob: https://
constcourt.ge/ka/judicial-acts?legal=11049 878m§dxdmemons: 9.02.2023.

52 0bomgm 0433.

53 DYM0 0MAO RSBIMNDY, MTSO 3MMI0S 8 JMJ6]) BMBBsMNs LsJsMm3mML 35O Mad16@0L Fobssmdwyy. Lsmidm
hsBs§ 0. 0b: https://constcourt.ge/ka/judicial-acts?legal=11048839mF370<mns: 9.02.2023.

54 R00M3B30MO B., X53560830mM0 3. ©sb. 6. 43.

55 36080 ©. ©sU. 633. 175.

56 0433. 174.

58



Some theses for the relationship between law and politics

understanding of law and politics as the foundation of the activity of the Constitutional Court. D. Grimm
sees the court’'s connection with politics in the following manner: “those constitutional courts, whose
competence is limited to the control of norms, constantly deal with political issues.”*” One more position
is that the Constitutional Court is a body of politics and law.%® “With the effective use of its powers, the
Constitutional Court plays an important role in the separation of powers, realization of the principles of
the supremacy of the Constitution and the protection of basic human rights.”*® However, it is a fact, that
these opinions unequivocally demonstrate the growth of the role of the Constitutional Court in terms
of restraining influence on politics, oriented towards the goal, by defining the norm (by changing the
meaning of the words, ¢ changing the Constitution itself), practically to changing the Constitution and
even participating in politics. That is why we believe that constitutional justice is political justice.

In the funtions of the Constitutional Court of Georgia, we should single out cases when it has taken the
side of political expediency. As a result of the expedient influence of politics on law, we would highlight
two decisions in particular. Although the court has not yet made a decision on the cases of Zurab
Girchi Japaridze, Tamar Kordzaia and Elene Khoshtaria, it has made a decision on the termination of
Shalva Natelashvili’'s mandate as a member of the Parliament of Georgia - decision on case N1/7/1688
(Shalva Natelashvili vs. Parliament of Georgia). ' According to the Constitutional Court: “The previous
resolutions, during which the plaintiff (together with other persons elected to the Parliament) were re-
fused the early termination of the parliamentary powers (February 2, 2021 and July 18, 2021) as part
of a collective appeal, were adopted by the Parliament in a radically different political reality and in an
extraordinary situation, when approximately 1/3 of the elected members of the parliament, in fact the
entire oppositional wing, publicly refused to enter and work in the parliament, demanding re-election,
due to which the parliament and the pluralistic representative government in Georgia faced an existen-
tial threat. While at the time of termination of authority for the plaintiff (on February 15, 2022), such a
threat had completely disappeared. %2 In this case, the court made law an instrument of political reality.
The conflict of interests between the law and politics appeared in another ongoing case. In particular, in
the constitutional submission to the Tbilisi Court of Appeals regarding the constitutionality of Article 54,
Clause 1, Clause 1, Article 57, Clause 2 of Article 59, and Clause 2 of Article 59 of the Local Self-Gov-
ernment Code of Georgia, it is noted that the normative content of the norms “probably violates the right
to hold public office protected by the Constitution of Georgia.” %3 In this submission, the court speaks
about the inadmissibility of regulating the public service entirely by political will. In this sense, “in the
opinion of the Appeals Chamber, the performance of the mentioned functions at the local level requires
professional competence, stability and cannot be considered as an entirely political position.” % The
court also relies on the reasoningof the Constitutional Court of Georgia®® that the freedom to hold a
position in the public service “protects the right of a citizen to have free access to the state service, and
at the same time, it implies the constitutional guarantees related to the position of a person employed
in the public service - not to be dismissed without justification, to be protected from any external inter-
ference.” % The latter also implies only political expediency.
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Considering all the above mentioned, the appellate court’s decision is based on Article 25, Paragraph
1 of the Constitution of Georgia, Article 54, Paragraph 1, Sub-paragraph “A.C”), Article 57, Paragraph
1, and Article 59, Paragraph | of the Local Self-Government Code - violation of the constitutionality of
the normative content of paragraph 2, according to which, while using the mentioned norms, the mayor
of the municipality can, without proper justification and reason, only by political expediency, before the
expiration of the term of office, dismiss the deputy mayor from his/her position. In this particular case,
the question of the fairness of the political system arose. Can political expediency determine the legal
order? If yes, then will such a solution to the issue be fair?

We think that considering the sensitivity of the principle of political fairness, the Constitutional Court
cannot flirt with the political branches of the government. In the context of political expediency, the
Constitutional Court cannot follow the principle of political fairness, and the arbiter of the fight between
politics and law turns into a political party. With the disproportionate influence of the court on politics
and being in the role of a positive legislator, the court itself would become uncontrollable and absorb
the separation of powers. This, with its speculative appeal to justice, would narrow the development
and implementation of politics as a development mechanism and would be a common injustice. The
integration of the Constitutional Court with the will of the political government in any direction will make
it lose its role as an independent monitor, which is incompatible with the principle of neutrality of the
Constitution. ®” It is the constitution, that must protect the line of influencing politics by law and participa-
tion in politics. In the opposite case, it will find itself in a kind of subordinate position and will loose the
funtion of controlling and restraining politics.

In addition to the functions of rights protection and abstract control, taking into account its results, we
should also highlight the powers of submission to the court and recognition of the normative content of
the norm as unconstitutional®. The plenum of the Constitutional Court, on the basis of the presentation
of the General Court, will consider the issue of the constitutionality of the normative act, which should
be used by the General Court in considering a specific case and which, according to its reasonable
assumption, may contradict the Constitution of Georgia. % This rule applies in many other countries
as well - Austria, Belgium, Lithuania, Croatia, etc. Constitutional submissions to the courts are rightly
considered a «mechanism for the protection of individuals».”

The presentation of the General Court is an instrument of cooperation of various institutions of judicial
power, the result of which can be the restraint of possible legal-political autonomy of the Parliament.
Although the discussion of the issue is not of a contradictory nature (it is not subject to the principle
of competition between the parties), it does not take a typical inquisitorial form either. Although it is a
fact, considering the constitutionality of a norm in relation to a specific (and not only) case increases
the legitimate possibilities of the Constitutional Court in terms of influencing the determination of policy
direction in a specific field. Thus, on the basis of the submission of the Supreme Court, in relation to
the principle of mitigating retroactivity, subsection “c” of Article 269-5 of the Criminal Procedure Code
of Georgia was declared unconstitutional, according to which, if the new law abolished the criminality
of the act at the time of the sentencing, the court had to accept a guilty verdict by imposing a sentence.
" Obviously, this decision had a fundamental impact in the direction of easing the repressive policy of
criminal law. By ruling on the retroactive effect of the law in this section, the Court had an impact on the
implementation of the entire criminal justice policy.

The authority to recognize the normative content of the norm as unconstitutional does not directly

67 Bo0m 3. L. 6B, 36-48.

68 b 1 3363L369M0 3G 3MOL LB IMBLGOEWEOM LsLIBSONMMU 30MEI30M F3MNISMOUFOBIOMMO NBMJdSIMLOMJDS,
ol LaLsLSBIMNMMAE M350 33IMNN T3 S Y83380MPIO L¥IFJU FOMMFOMYMI33USFSONZIMMULBS3MESB16E LTSS
3073.Us3MBLEOAMEOMLILSSFSONEMU FosFTY33B0mJds. 2014 Fmol 23 ool #3/1/574. 0b: https://constcourt.ge/ka/judicial-
acts?legal=1032 (870m{F330<9m0s: 09.02.2023).

69 LodoMMNZgMLMGY6)0356MmboLLosM39e Mo 3MBLE0EGHVF0MLOILITMMIIPYLIHYDd F9-19 dmberols 8g-2
39964&H0 o 21-9 IMbarols 3o0MH39eo 3643 0. ob: https://matsne.gov.ge/ka/document/view/32944?publication=33
70 330090 . 33003300 . LsgOM LsLsBsMNMMU 3MBLEOEMEOWMO FsManbxd0L NBLEHMM336ENU 3sdmy6300L

3M3J$03m0 LsbIMBM336emMmM. MdomMnln. 2021. 34.

71 Usdsmm37mmb 9bgbsglo  LalsdsEmMmML 3MBLEOEMENYO0 FoMmanbids LadsMmzgmmL LoLbmol LsdsGomols
Us3MMEaLm 3mEaduol 269-7 8Mbmol 33-5 Bsfomol “g" J333963®0L 3MBLEOGYENYOMOOL Memdsby s LsJsMm3jemmL
MB3655U0 LBLSFSEOMML 3MBLAEOEME0NOO FoManbids LsJs®m3gmmL LolbmoL LsdsMnmol Lsd3MmEJLum 3mmajuol 306-7
39Bmol 87-4 BsFomobl s 269-7 39bemol 37-5 BsFomob “g” J3331m6330L 3mBLEHOEMEOMOMOOL Msmdsb]. nb: https://constcourt.
ge/ka/judicial-acts?legal=1105(978m§33dmemos: 10.02.2023)

60



Some theses for the relationship between law and politics

derive from the powers of the Constitutional Court. The Constitutional Court of Georgia earned it, one
may argue. This is one of the most important steps in the evolution of the court. Here, a balance was
put between the prevention of violation of the right by the arbitrary interpretation of the norm by the
administrative body and the irrational harassment of the legislator. The court shifted the burden to the
misinterpretation of the norm, to its controling, thereby protecting the legislative power in terms of defining
the policy within the framework of the general norm. The court took into account the individualization
of cases and the real impossibility of the legislative authority to over-regulate the general norm of the
law. We think that the court thus protected the legislative sovereignty of the Parliament. In this case, the
starting point for the Constitutional Court is the normative content of the norm, as read by the relevant
subject, how this norm is interpreted.

2. Veto: political ambition or the word of law?

Before judging the fairness of politics, it passes through the filter of another subject of the system of
division of power - the head of state. Variations of the head of state’s veto on the law are not uniform,
however, the result is the same: the head of state, by delaying the implementation of the law, has
the right to have a «negative - restraining»’? (rejecting) influence on the policy determination by the
parliament. The possibility of a passive veto by a head of state of any status undoubtedly “closely binds
the president and the parliament”.”> So much so that there is an intervention in the legislative function
of the Parliament. But is this interference in itself a violation of the separation of powers? This possibility
of intervention is a result of the gradual withdrawal of the monarch from the legislative sphere. But does
the veto power have a legitimate purpose and function, or is it simply a relic of the monarchy? If it was
a relic, then over time it should have been reduced to a symbolic function (as it actually happened in
Great Britain). But this authority was left to the head of state as a neutral arbiter, who is a political figure
representing the unity of the nation. Therefore, both under the monarchy and then under the republic,
this authority of a neutral deterrent arbitration function was preserved. This functional explanation of the
right of veto removes from the agenda the following dispute - is the intrusion into the legislative func-
tions with the power of veto a violation of the separation of powers? With the autonomy of the branches,
in this case they would be separated from the common goal - which is why it is divided. If there was no
influence on individual functions, the mechanism of division of power could not function. Therefore, the
veto power is clearly one of the specific instruments of mutual deterrence. There is also a second, no
less important issue: is veto only a legal or a legal-political instrument?

The functional intersection of the head of state with the legislative authority has an essential purpose
- the ability to restrain the legislator for the purpose of public consensus. «This is an additional
security measure that should prevent the legislature from introducing unsound laws.» ™ In this way,
«the president shares the legislative function»’ - both the ability to influence and the responsibility to
determine policy. Actually, politics is (predominantly) a law-making measure; On the other hand, politics
(with both legislative and judicial functions) is created by law, that is, there is a mutual connection
between them. That is why the presidential veto is always like a wedge between law and politics.
Because of this constant presence in the middle, the veto in the system of separation of powers has
traditionally « equally expressed the joy of one side and the indignation of the other.» ® That is, it is
an instrument of political competition. The head of state cannot ignore the possibility of reacting to the
policy-determining law, which at first sight may seem unconstitutional, and on the other hand, appeals
to justice only can limit the assessment of political expediency, in which the head of state should not get
involved. As an arbitrator, he/she has the function of restraining politics. The policy itself is undoubtedly
an activity, which is subject to appropriateness assessment. The attempt of the president to restrain
a policy negatively considered by him/her is not abstract, and it should be manifested in the concrete
authority of the political veto.
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That is why, in the case of specific vetoes, the political evaluative approach and the cases of unfair
consideration of the policy often overlap. For example, all vetoes related to the right to monitor private
communications were substantiated by the motivation of disproportionate interference in the right
to private life and communication protected by the Constitution of Georgia. However, this does not
completely mean that protecting the right was not the political intention of the president. If we divided
the functions of law and politics in this way, then law would exceed its social function. Protecting
people’s privacy and communication rights from excessive police interference is precisely the political
intent. The veto of the president on the laws adopted regarding changes in the legislation related to the
constitutional court concerned 3 important issues. Among them, determining the quorum of 2/3 of the
attendees necessary for the decision of the court plenum. The right to a fair trial is directly related to
the simplicity of court procedures. Accordingly, the President considered that such a quorum increase
created opportunities for exercising political will in the work of the court, and the veto was a reaction to
this. Also, one member of the judicial panel was given the authority to refer the issue to the plenary for
consideration. 2/3 of the votes of the plenum was required to reject the discussion by the plenum. This
too was an instrument of political will to influence the decision of the case in different directions. The
desire to protect the court from political influence led to the coexistence of legal and political values in
the veto. In the constitutional amendments of October 13, 2017, the distribution of residual mandates
through the “bonus system” directly affected the fairness of citizens’ representation. There was no
agreement between the parties regarding such a political solution to the issue.’” The coexistence of law
and politics was also best demonstrated in the President’s veto in relation to the amendments made to
the “Georgian Election Code”, “Local Self-Government Code”, “On Political Unions of Citizens”, “Ref-
erendum” organic laws and “On State Procurement” law of the June 30, 2017.7® The package of these
changes was related to the formation of the CEC and the manner in which election results are taken
into account in this process. “In case the members appointed by the party fail to elect the chairman, he/
she is elected by the Parliament of Georgia... In the event that the highest head of the election admin-
istration is elected by two-thirds of the CEC, the influence of the ruling party on the election process will
increase, which will reduce the legitimacy of the results””® Obviously, the president’s complaint here was
the injustice of politics. The intertwining of politics and law (including the veto) was clearly seen in Pres-
ident Salome Zurabishvili’s first veto on the Georgian law “On Amendments to the Criminal Procedure
Code of Georgia”.?° (related to the deadlines for the continuation of undercover investigative activities.)
“This is more of a political veto than a legal one, because it is impossible to pass such a law in Geor-
gia these days that further restricts human rights.”' President Salome Zurabishvili linked the political
decision with rights, that is, justice, and vice versa, considered a specific legal decision (the standard
proposed by the law on protection of rights) as a product of bad politics. Therefore, even this “political”
veto could not be dismissed from the law. According to the position of the president, the important task
of protecting the state and public security “should not lead to the violation of basic human rights guaran-
teed by the constitution. It is the responsibility of the government to find a way that will make it possible
to protect both the state security and the fundamental rights of human privacy and free development. “#

In the general concept of political justice, «the President of Georgia is authorized to control the
constitutionality of the law within the limits of the veto».® According to another opinion, «the use of the
veto is a political... aspect of deterrence.» 8 For instance, the Czech president «<sometimes exercises
the power to veto laws on constitutional grounds, but usually these decisions are an expression of the
government’s political choices.» & This demonstrates, on the one hand, the political attitude of the pres-
ident towards the government (due to the bicameral nature of the parliament and the upper chamber’s
veto power) and, on the other hand, the possibility of her reaction on political grounds. Both are finally
reflected in the instrumental nature of one veto as a negative-restraining complicity in the politics of the
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president. Leaving the head of state in the power of veto only in the legal-constitutional motive would
make it a kind of quasi-judicial body, forcing the politician to sometimes artificially search for the frame
of justice and would lose the natural institutional authority to influence the policy. The coexistence of
law and politics seems to be the basis of the veto power. Therefore, this also answers the dispute about
the nature of the veto - it is a legally and politically motivated power. That is why the law established the
possibility of this political reaction of the highest political official - the head of state.

We should also pay attention to the influence of the government on the essense of the veto. From
the initial drafting, there were many similarities between the constitutions of Slovakia® and the Czech
Republic, 8 with the essential difference that the Slovak National Council embodies an unicameral
parliament. The original version of Article 87 of the Constitution provided for the veto power of the Pres-
ident only at the request of the government, which clearly shows the political importance and passion
of the veto power. However, this regulation particularly narrowed and limited the restraining arbitration
powers of the president because the law-maker, unlike in the Czech Republic, was a unicameral par-
liament standing behind the government. Such dependence of the president on the political will of the
government, when the real decision-making authority remained with the government, was regarded the
function of a “postman” by P. Hollander. 2 It should be noted here that the coexistence of veto legislative
initiative and veto powers (in the hands of the president or the government) creates conditions for a
monopoly on the legislative process and thus breaks the balance in relation to the legislative authority.
8 Therefore, rational models of separation of powers refuse their coexistence.

In general, preliminary constitutional control is considered to be an intervention in the politics of the
Constitutional Court. “President de Gaulle tried to limit the power of the National Assembly by establish-
ing the Constitutional Council... In addition, the official duty of the Council is the preliminary control of
organic laws... In the original idea, the Constitutional Council was supposed to be a bellwether aimed
at the legislator. During de Gaulle’s presidency, he always considered his and his government’s views
constitutional. “*° Preliminary constitutional normative control increases the risk of narrowing the area of
judgment of justice and dependence of its decisions on narrow political goals and intentions. In science,
its shortcomings are often attributed to the fact that it creates the threat of inevitable intrusion of consti-
tutional control bodies into the legislative process. And this would undoubtedly violate the principle of
separation of powers, °' because in cases of abstract and even more so preliminary control, “the court,
without a doubt, decides political issues.” ®2 This obviously increases the risk of influence on the policy
in terms of assessment of expediency by the Constitutional Council, that is why de Gaulle’s decisions
were justified at the initial stage. Prior control is also a kind of conflict with internal control in the sense
that its binding force pre-establishes the political will on the constitutionality of the law. And this, during
further control, in the form of pre-jurisdictional force, results in a higher burden on the claimant to prove
the illegitimacy or disproportionality of the norm.

In relation to the veto function in the constitutional system of Georgia, we should also note that the
first qualified veto override rule was simplified by the amendments of October 13, 2017. However,
the modern - weak variation of the veto is not at all an ordinal feature of parliamentarism. In order to
overcome the veto, determining the number of votes necessary for the adoption of the relevant law,
especially when the monolithic majority in the unicameral parliament does not feel the threat of the veto,
loses its effective deterrent function, and the arbitration opportunity of the president denied by those
changes is reduced to the ability of speech/gritique.
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VI. Summary - Politics Vs Law. A matter of balance

As we have seen, the close coexistence of law and politics is purposeful and manifests itself in a
number of components in the mechanism of the division of power. Freedom is not a detached concept
from a man. As we mentioned, it is a means of achieving the goal for a person. This goal requires the
coexistence of politics and law in the form of a just policy. This equilibrium is the responsibility of the
state. From this point of view, the state is a multi-layered construction. Within the framework of a proper
state, its complex and deterrence-oriented institutional mix must enable the coexistence of politics and
justice—the justice of politics.

Law and politics are correlated and they are the forms and measures of creating one another. Justice,
through various forms of state machinery, should stop political activity at the gates of injustice. It is
finally done by the court, after the political influence measures, where the individual role of the judge
is increasing. At the same time, the role of the judge in controlling the fair conduct of politics has been
increasing since the post-World War Il period. This role has risen to an important level in post-socialist
democracies, where fledgling courts have often been successful in challenging pragmatic political
interests in fragile democracies to protect democracy.

Since the constitution itself is between law and politics, practically no constitutional legal relationship
can be devoid of any of them - only by political expediency, unfairly decided, or on the contrary, without
political motivation, only by appealing to justice. This last approach would alienate a person from jus-
tice. This kind of abstraction of law would make it lose its social function. The goal of politics and law,
in both cases equally, is a person and their union - society (state). This inseparable conflict and coexis-
tence of law and politics is formed as the principle of political justice. For this purpose, the constitutional
court, by measuring the justice of the policy, is the watchdog of legal protection within the scope of the
possibilities of realization of an individual (the creation of the conditions of which is the task of politics).
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